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Ret After privete dralns ere
construeted in accordnnce with
trticle 6153, ahaldl such private
dreins be repeired snd mainteined
by the Dreinage Commissloners out
of Dralipege District funds?

%e have your letter of Jenuvary 16, in which you re=-
quest our opinion on the sbove captioned queation, srd the
facts underlying your question ere, briefly, as followst

*That Liberty County Reywoou Dreinage Distriot
Furber 2 legslly established and oreated in eccord-
ance with Title 128, Chopter 7 of the Nevised Civil
Statutes has' becn and is functioning &s & dralnpge
distriot pursuant to such law, and that under
suthority of Artiocle 8163 of snid title, private
dreins have boen constructed which find es thelr

. ultimate source of outlet cenals, dralns, ditches
and leveesn, constructed by thé diatrict.“

Your queation 1ss

wwhether or not theae so-oalled private drains,
gonstrueted in ecoordance with Article 8153, shall
be moaintained ond repaired by the Drainane Comndsg-
gioners out of the Dreinase Distriet funds, to-wit,
tho linintonnnco Fund, or 4oes the malntenance eand
repairing of soid so-aclled private drains heve
to be done by the person owning the land who hed
the game gonstructed et his own expense in eccord-
ance with said erticle,"
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It i3 our opinion that the maintenance of said private
droins rust be nt the expense of the person or peraons who
constructed thom, and thot the commissicners of the drainage
distriot are pot suthorized to expend funds of the distriet
obtzined through a naintenance tax levy upon the owners resid.
ing within the dlatrict.

In support of this conclusion we wish to atate that
es e general proposition of law, & drainage distriet organized
pursuant to statuto 1s a subdivision of the State which exer-
oises granted powers within ita territorisl jurisdiction, and
thet 1ts dutles are yublic,.not private, in their rpaturse. They
are politicsl or publieo subdivisions of the State, created for
s srecial purpose and exercising only such porera as ere ex-
pressly granted or which sre essentisl ond incident to the
exorcise of expressed powers. given. 7Then a dreinzrs distriet
ie organized pursusnt to Title 128, Chapter 7, cof the Revised
civil Statutes of 1925, we think therec 1s only one purpose
for which i¢ 1s created, and that 13 to drein the lond within
the district, or to erect end mrintein csnale and 4itches, to
ecntrol floods and other flowing waters, It is, therefore, a
pegessary conclusion thst if the organization is to be compe~
tent to scoorplish its destined purpose, there must be some
suthorized manner in which the required ccsts are to be ret,
end 1t 13 a Yagic principle of eny kind of taxation thet those
should poy vwho sre benofitted. Ve think thet the Lot euthore
izing the csteblishrment of dreinepe districts contenplates
the improvement of the area within the drainoge diatriot in
such mannor ns the interest at large within £eid distriet will
best be served, Article 8103 reads as followst

~“If ot the heoring it eprears to the court that
the drsinape of such district is feocsibvle and prace
ticable, and that it is needed, that the drainpnce
rould be conducive to the publie heclth or would

& publie benefit or a pudlic utility, then the

court shell o f£ind. But if thet court finds any
of said 1asues in the negative, 1t shell diemias
the potition at the ocoat of the petitionera. The
rindinss lhall be ontared of reanyd "
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_ we think the languzge in this article 1s indicative
of the public boneflt contemplated by thoe entire Aot.

Article 6137 provides: that the cocmnilssioners shall
annuelly file a detniled rerort of thc condition of the inme
rrovements theretofore made in tho district, with cn cstinate
of the probable cost of malntenance end necded repairs during
the ensuing year, and Article 8138 rreseribves the menner of
levying the tux for both bonded indebtedness and meintenance
and stutes thet sufficlent taxes shnll be collectod upon all
rroperty in the distrioct to meintain, kxoep in repair and to
rreserve tho improvencnts in the district. Ve think this
reference to "tho inprovenonts in the distriot” mecns only
such lxprovenents as bave been mode pureusnt to the neps £nd
profiles of dreinsgo ditches and other improveuments desoribed
in Artiole 8126 and that 1t does not in any way have roference
to drainege {ditches constructed by privete ovmners in tocorde-
snce with Article 81563, o

Article 8154 provides that "the drainage commissioners
shall keep ths c¢anals, drains, ditches and levees end other
izprovements rzde hereunder in repelr and ahall have general
suthority to surcrvlse ard ccntrel the construction end nainte~
ncnce of same." In the iLots cf the Thirty-seccnd Legislature,
1011, this yprovision wes Section 48 of Chapter 118, snd the
erticle next above quoted wos 3eotlon 39 of said chavpter, ond
Seotlons 40 and 41 were pebtinent purts of thnt Act. Thesge
last two seotlions were carried forward into the 1911 Revised
Civil Statutes a3 Articles 3420 and 342d of the Fenal Codo,
with Artiocle 3420 being subsequently repenled. Article 3424
being carried forward te the 1025 revision as Article 8532 of
the Yonal Code. Eaoh of sald oriainal seotlons, when apeak-
ing of improvements within the drainage distriots, used this
lenguage: : ‘ :

, "Constructed, fepaired or izproved under ihe Pro=-
Iigigns of this fict, for the purpose of dreinsge
” : ’ )

and from which we heve conoluded that Article B154, wherein
it uses the lenguage "other improvements mede hereunder", refers
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to such improvements 2g are authorized by this jct to be

nale by the distriot as e district. It obviously wes deemed
wise by the Lenialature to permit private owncers to construct
droin ditches to t1e intec the syastem provided by the district,
but the exerciss of such privilege wos linited by the terna

of thisg article.

It 18 our opinion that .ony of the wmalntepance tox
fund thet may be exrended by the comr:issioners for raintensnce
of a privately owned drailn ditch would constitute on unzuthor-
ized use of such fund. In the ccse of Jefferson County Drsine-
age District va,. }icFaddin, £91 B.W. 322, offirmed Commission
of Appecls, 4 S.%W. (24) 33, the' Supreme Court saidx

%lioney voted srecificslly for the purpose only
of constructing e drainege: system within tho
bounds of the arninago distriot, may ve used only
for that purpsse,.”

Then in the oase of carroll ve. Willicms, zoa BWeB04, by the
Supreme Court, we rind thls further languaget

n * &2 A8 o npatter of common honesty and fair
de2lling, tax nponey taken from the people ostensibly
for one sreociried purpose, shall be exrended as
neoded for that purpoee elone * * *

%6 think the expenditure of pudlic funds, such as the meintee
nanoe tox funds of the drainage distriact, on the inprovement
ond nointenance of priveitely owned dreinage ditohes would .
constitute a diversion of such funds under tho law,

Truating that thia aatinraotorily aNBNers . your ques-
ticn, we are

ry truly yours '
AT ROVEDFER 6’ 1940 o Yery truly y
7y, ATTORNLY GENEFAL OF TEXAS .

ATTORNEY GENERAL op TRXAS BY “"‘ &

Clarence k. Crowe

Assietant
CLC=a ‘

- — FPPROVED
e : . ' | - OPINION

COMMITTE




